ENROLLED ORDINANCE 168-96

AMEND THE TEXT OF THE TOWN OF DELAFIELD ZONING CODE
TO REPEAL SECTION 17.05(5)(M) AND CREATE SECTION 17.06(6) OF
THE TOWN OF DELAFIELD ZONING CODE REGARDING WIRELESS

TELECOMMUNICATIONS MOBILE SERVICE FACILITIES (ZT-1773)

WHEREAS, after proper notice was given, a public hearing was held and the subject matter of
this ordinance was approved by the Delafield Town Board on November 12, 2013, and

WHEREAS, the matter was referred to and considered by the Waukesha County Park and
Planning Commission, which recommended approval and reported that recommendation to the
Land Use, Parks and Environment Committee and the Waukesha County Board of Supervisors,
as required by Section 60.61, Wisconsin Statutes.

THE COUNTY BOARD OF SUPERVISORS OF THE COUNTY OF WAUKESHA ORDAINS
that the text of the Town of Delafield Zoning Code, adopted by the Town of Delafield on July
20, 1998, is hereby amended to repeal Section 17.05(5)(M) and create Section 17.06(6) of the
Town of Delafield Zoning Code regarding wireless telecommunications mobile service facilities,
more specifically described in the “Staff Report and Recommendation” on file in the office of
the Waukesha County Department of Parks and Land Use and made a part of this Ordinance by
reference ZT-1773, is hereby approved.

BE IT FURTHER ORDAINED that the Waukesha County Clerk shall file a certified copy of
this Ordinance with the Town Clerk of Delafield.

BE IT FURTHER ORDAINED that this Ordinance shall be in full force and effect upon passage,
approval and publication.

BE IT FURTHER ORDAINED that all Ordinances inconsistent with or in contravention of the
provisions of this Ordinance are hereby repealed.
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The foregoing legislation adopted by the County Board of Supervisors of Waukesha County,
Wisconsin, was presented to the County Exgeutive on:

Date: .

Kathleen Novack, County Clerk

The foregoing legistation adopied by the County Board of Super wsoss of Waukesha County,

Wisconsin, is hgreby:
Approved: 5]
Vetoed:

Date: 5%,‘:,,04@/4 , Daniel P. Vrakas -
/ Daniel P, Vrakas, County L\iecutive
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The foregoing legislation adopted by the County Board of Supervisors of Waukesha County,
Wisconsin, was presented to the County Exgcutive on:

Date: .

Kaghleen Novack, County Clerk

The foregoing legislation adopted by the County Board of Supervisors of Waukesha County,
Wisconsin, is hereby:

Approved:

Vetoed:

Date:

Daniel P. Vrakas, County Executive
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COMMISSION ACTION

The Waukesha County Park and Planning Commission after giving consideration to the subject
matter of the Ordinance to amend the Town of Delafield Zoning Ordinance hereby recommends

approval of ZT-1773 (Text Amendment - Town of Delafield Board )in accordance with the
attached “Staff Report and Recommendation®. _

PARK AND PLANNING COMMISSION February 20, 2014
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WAUKESHA COUNTY DEPARTMENT OF PARKS AND LAND USE
STAFT REPORT AND RECOMMENDATION

TEXT AMENDMENT
FILE NO.: ZT-1773
DATE: ' February 20, 2014
PETITIONER: Town of Delafield Board
Town of Delafield Hall
N14 W30782 Golf Road

Delafield, WL 53018

NATURE OF REQUEST:
Text amendments (Town Ordinance Number 2013-10) to repeal Section 17.05(5)(M) and create Section 17.06(6) of
the Town of Delafield Zoning Code regarding wireless felecommunications mobile service facilities.

PUBLIC HEARING DATE;
November 5, 2013.

PUBLIC REACTION:
None.

TOWN PLAN COMMISSION:
On November 5, 2013, the Town Plan Commission recommended in favor of the proposed amendment,

TOWN BOARD ACTION:
On November 12, 2013, the Town of Delafield Board voted to approve the proposed ordinance, as recommended by

the Town Plan Commission.

BACKGROUND AND SUMMARY OF CHANGES
The Town of Delafield is proposing fext amendments to the Town Zoning Code to update its telecommunications
(mmobile service) facility regulations. Such facilities include cellular towers, antennae, power supplies, ete. The Town
is proposing the amendments in response to recent changes to State [aw that significantly constrain how governmental
entities can regulate telecommunications towers and related facilities. "The law changes came about as part of the
2013 State budget bill and the resultant regulations prohibit governmental units from disapproving telecommunication
projects for most reasons, For instance, aesthetic concerns cannot be a basis for denial nor can communities enact an
ordinance that prohibits the placement of mobile service support structures in patticular locations within a community,
The new law also stipulates that only “substantial modifications” (increasing the height of a tower facility that is 200
tall or less by more than 20° feet or increasing the height of a tower by more than 10% if the tower is more than 200°
tall) or new towers can be required to obtain Conditional Use permits. In other words, small tower expansmns or
antennac additions must be administerced as permitted uses.

In addition, the new law requires a sort of self certification process whereby the applicant must provide a sworn
statement documenting why they did not choose co-location and that co-location within the applicant’s search ring
would not result in the same coverage, is economically burdensome to the mobile service provider, etc. Attomey Eric
Larson, the Town Attorney who drafied the subject ordinance for the Town, explained in his comments to the Town
officials that he chose not to spell out the lengthy list of limitations placed on communities within the proposed
ordinance. Instead, areference to the statutory section that contains the regulation limitations is referenced so that the
Town ordinance does not become out of date if the list of limitations should be further modified by the State in the
future,
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ZT-1773 Town of Delafield Text Amendments : Page 2

Because telecommunication facility application processing and Conditional Use parameters are tow uniquely
identified within the statutes, the Town has chosen to relocate all of the proposed parameters for telecommunications
from the Conditional Use section fo the “Accessory Uses, Accessory Buildings and Other Structures” section of the
ordinance to recognize the unique consideration process that is required for such Conditional Use requests.

Alihough the State-imposed limitations on regulations of telecommunications facilities are quite comprehensive, the
Town ordinance does propose to regulate both fall zones and setbacks from roads and property lines, which are
important safety issues relative to this unique land use. The proposed cade section specifies that Conditional Use
status shall not be granted fo communications towers unless the tower is located so that there is sufficient radius of
clear land around the tower so that its collapse shall be completely contained on the property. The proposed
ordinance does, however, mimic new statutory language in allowing for a smaller fall zone to be considered if
engineering certification is provided that shows that the tower will collapse within a smaller area.

The Town is proposing to maintain its setback parameters for structures that exceed the applicable zoning district
height limitations, which, most often, would be the case for telecommunications towers, The new code section
includes references to other existing code language that requires a structure that exceeds the specified height of a
zoning district to be offset or setback flom lot lines by one additional foot for each one foot that the structure is taller
than the specified maximum height, unless this provision is waived by the Town Plan Commission.

The propesed ordinance language also follows new statutory provisions in requiring that a determination of
complefeness of any new tower or “substantial modification” application must be made within ten days and that a
decision must be rendered on the application within 90 days of any application being deemed complete, unless the
time is extended by the petitioner. Smaller projects’ completeness status must be determined within five days and a
decision must be rendered within 45 days, unless extended by the petitioner,

STAFF RECOMMENDATION:

It is the opinion of the Planning and Zoning Division Staff that the proposed ordinance to amend the Town of
Delafield Zoning Ordinance be approved, as presented. The proposed text changes bring the Town code into
conformance with recent State law changes relative to regulation of telecommunications facilities. While most ofthe
ability of the Town to regulate such facilities has been impacted by recent law changes, the Town maintains certain
vital controls relative to fall zones and setbacks with the subject ordinance, which Staff feels is appropriate in
continuing to ensure the safety of the public. In addition, the amended code clatifies the procedural requirements for
consideration of telecommunications applications,

Respectfully submitted, :

ston Fruth

Jason Fruth -
Planning and Zoning Manager

Attachmeni: Town Ordinance 2013-10

NAPRKANDLUNPlaniing and Zoning\Rezones\Staff Reports\1773 Text Amendmient dit.doe
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STATE OF WISCONSIN TOWN OF DELAFIELD WAUKESHA COUNTY

"ORDINANCE NO. 201510

AN ORDINANCE TO REPEAL SECTION 17.05(5)(M},
AND TO GREATE SECTION 17.06{6)
OF THE TOWN OF DELAFIELD MUNICIPAL CODE
REGARDING WIRELESS TELECOMMUNICATIONS
MOBILE SERVICE FACILITIES

WHEREAS, the Town of Delafield has regulated wireless telecommunication faclliﬂes

) for many years, through zoning powers and conditional use procedures; and

. WHEREAS, offective July 2, 2018, the State of Wisconsin adopted Wisconsin Statutes
Section 66.0404 that places a number of limitations and requirements on local zoning
authorities with regard to wireless telecommunications mobile service facilities; and

WHEREAS, the federal government has also placed limitations on local authority with
regard to modifications to existing wireless towers and base stations, per 47 USCA §1455,

effective February 22, 2012; and

WHEREAS, the Town Board desires to continue to regulate wireless
telecommunications mobile service facilities fo the extent the Town Board can do so in
compliance with applicable laws, in order to preserve the health, safety and welfare of the

. Town of Delafield, and the residents of the Town of Delafield, and its environment; and

WHEREAS, by this ordinance the Town Intends, therefore, to adopt and incorporate all
lawful powers and authority over the procedure, review and regulatory control conceraing
wireless telecommunications mobile service faCIlltleS, and

WHEREAS, pursuant to Section 17.10(6)(A) of the Town of Delafield Zoning Code, the
Town Board has submitted this proposal to the Plan Commission for report and
recommendation; and :

WHEREAS, pursuant to Section 17.10(5)(F) of the Town of Delafield Zoning Code, the
Town Board held a public hearing In this matter on November 5, 2013, upon due notice as
described in Section 17.10(6) of the Town of Delafield Zoning Code; and

" WHEREAS, the Town of De]afleld Town Board. haying carefully reviewed the
tecommendation of the Town of Delafield Plan Commission, having determined that all

due consideration, and having based its defermination on the effect of the adoption of this
ordinance on the health safely, and welfare of the community and the presetvation and
enhancement of property valuss in the community; and having given dus consideration to the
. . 1 . -
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municipal problems Involved, as well as the impact on surrounding properties as to nolse, dust,
smoke and odor, hereby determines that the zoning amendment will not violate the spirit or
intent of the Zoning Code for the Town of Delafield, will not be contrary to the public health,
safety or general welfare of the Town of Delafield, will not be hazardous, harmful, noxious,

offensive, or a nuisance by reason of noise, dust, smoke, odor or other similar factors and will

not for any other reason cause a substantial adverse effect on the property values and general
desirabliiity of properties affected by these zoning amendments, and further finds that these
amendments will be consistent with the Town of Delafield Comprehensive Plan.

NOW, THEREFORE, The Town Board of the Town of Delafield, Waukesha County,
Wisconsin DO HEREBY ORDAIN AS FOLLOWS:

SECTION 1: Chapter 17 of the Town of Delafield Municipal Code entifled, “Zoning
Code,” Section 17.05, entitled "Conditional Uses,” subsection (5} entitled “Conditional Uses
Permilted,” subgaction (M) entitled “Communication Tower," is hereby repealed,

SECTION 2: Chapter 17 of the Town of Delafield Municipal Code entitled, “Zoning
Code,” Section 17.08, entitled “Accessory Uses, Accassory Buildings and Other Structures,”
subsection (6) is hersby created as follows:

8. WIRELESS TELECOMMUNICATIONS MOBILE SERVICE FACILITIES.

A. Purpose . This section Is infended to regulate mobile service facilities
to the full extent allowed by Wisconsin Statutes Section 66.0404 and
other applicable laws. Nothing herein is intended to regulate or fo
authorize the regulation of mobile service facilitles in & manner that is
presmpted or prohibited by Wisconsin Statutes Section 66.0404 or
other applicable laws.

B. Definifions . All terms used hereln shall have the meaning described
in Wisconsin Statutes Section 66.0404(1).

C. New Towers and Facilitles. The siting and construction of a new
mobile service support structure and facilities shall be subject to the
ollowing requirements:

1. Application!Process. The applicant shall submit a written
application which shall include all of the following information:

a. The name and business address of, and the contact
individual for, the applicant. '

b. The location of the proposed tower.
2
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c. ‘The location of the mobile service facllity.

d. A construction plan which describes the tower, equipment,
network components, antennas, transmitters, receivers,
base stations, power supplies, cabling, and related
equipment to be placed on or around the new tower,

e. An explanation as to why the applicant chose the proposed
location, and why the applicant did not choose collocation, -
_ including a sworn statement from the responsible parly
attesting that collocation within the applicant's service area
would not result In the same mobile service functionality,
coverage, and capacity; is technically infeasible; or is
economically burdensome

2. Deferimination of Complefeness within 10 Days of Submiftal. The

Town Zoning Administrator shall review the-application and
determine whether the application is complete. If the application
includes afl of the foregoing information, the application shallbe ..
found to be complete. The Town Zoning Administrator shali notify
the applicant in writing within ten days of recelving the application if
it is found not to be complete, and such notice shall specify in detall
the required Information that was Incomplete, Applicants are

is complete.

. Conditional Use Review Procedure; 'fhe wireless

telecommunications mobile service facility shall be a conditionkl
use, however if is not subject to Section 17,05 of this cods, and
instead shall be reviewed pursuant to the following procedures:

a. Public Hearing. Within a reasonable time affer an
application and all required information has beenfiled, a
public hearing shall be held by the Plan Commission
pursuant to this chapter. Within 40 days after the public
hearing and all investigation, the Plan Commission shall -
make a recommendation to the Town Board unless the time

~ Is extended by the Petitioner. ..

b. Fee. Any petition shan be accompanied by a fee as set from
time-to-time by the Town Board to defray the cost of

- allowed to resubmit thelr applications as often as necessary until it -

notification and holding of public hearing. Costs incurred by .

the Town in obtaining legal, planning, engineering and other
technleal and professional advice in connection with the

3
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. Requiremeﬁts.

review of the conditional use and preparation of the
conditions to be improved shall be charged to the Petitioner.
Stich fee shall not exceed the limits established by
Wisconsin Statutes Section 68.0404(4)(d).

I Conditional use status shall not be granted to
communication towers unless the tower Is located so
that there is sufficlent radius of clear land around the
tower so that its collapse shall be completely .
contained on the property, subject to the foliowing. If
an applicant provides the Town with engineeting
certification showlng that the tower is designed to
collapse within a smaller area than the radius equal to
the helght of the tower, the smaller area shall be used
unless the Town has and provides fo the applicant
substantial evidence that the engineering certification
Is flawed.

ii. Offsets and setback distances shall be increased
according to Section 17.086.D. “Increase Permitted”
of this Code.,

iii. All facilities shall mest all State and federal codes,

. Determination. The Town Board shall make a decision on

the application within a reasonable time after receipt of the
Plan Commission recommendations, provided further that
final action shall be taken within 90 days of receipt of a
complete application unless the time extended by the
Petitioner. Said decision shall be stated In writing and a copy
made a permanent part of the Town records. If conditional
use status is not granted, the reasons therefor will be
included in such record. A grant of conditional use status,
subsaquent changes or additions thereto and terminations
thereof shall be recorded as follows: '

i. An officlal record of such conditional grant shall be
prepared by the Town Cletk on a form prescribed
therefor which shall include the description of the use

“for which the grant is given and all conditions
altached thereto as well as a copy of the resolution of

4
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the Town Board approving the grant. A copy of the
completed form shall be recorded at the Waukesha
County Register of Deeds as a covenant on the title
for the premises for which the conditional use was
granted, -

li. The occupancy permit shall be approprlateiy noted as
to the conditional status granted.

fii. Indication shall also be made on the zoning map by
appropriate code number or symbol.

&. Changes or Additions. Subsequent change or addition to
the approved plans or use shall first be submitted for
approval to the Plan Gommission and, if in the opinion of the
Pian Commission, such change or addition constifutes a :
- substantial alteration, a public hearing before the Plan
Commission shall be required and notice thereof be given
pursuant to this Chapter. :

f. Conditions. Conditions such as tandscaping, architectural
design, type of construction, floodproofing, anchoring of
structures, construction commencement and completion -
dates, sureties, lighting, fencing, planting screens,
operational control, hours of operation, improved traffic
circulation, deed restrictions, highway access restrictions,
increased yards, or parking requirements, among other
issues as deemed appropriate may be requited by the Plan
Commission upon Hts finding that these are necessary to
fulfill the purpose and intent of this Chapter; subject fo the
limitations of Section 17.06(6)C 4., below.

4. Limitations upon Authority, The Town review and action in the
matter shall be subject to the limitations imposed by Wisconsin
Statutes Section 66.0404(4). In the event the applicant believas
the Town has exceeded its authority In this regard, the applicant
shall notify the Town Board in writing and the Town Board reserves
the right to reconsider the matter, fo ensure that applicable laws are
followed. .

D. Modifications, The construction of modifications to an existing mobile
. service support structure or moblfe service facliity shall be subjact to
the following requirements:

1. Substantial Modification.
5
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a, Apblication and Revlew Process. The application and

review process for a substantial modification is identical fo

* ‘the application and review process for a new tower, as

described In Ssction 17.066.C. above, except that the
required plans should describe the proposed modifications,
rather than describe the new structure.

2. Not Substantial Modifications.

a. Application Information. The applicant shall submit a

written application that describes the applicant's basis for
conciuding that the modification is not substantial, and all of
the following information:

i. The name and business address of, and the contact
individual for, the applicant.

i. The location of the affected support structure.

iii. The location of the proposed facllity.

. Completeness Determination within Five Days. The

Town Zoning Administrator will determine whether the
application is complete. If the application includes all of the
foregolng information, the application shall be found to be
complete. The Town Zoning Administrator must notify the
applicant in writing within five (5) days of receiving the
application if it Is found not to be complete, specifying in
detail the required information that was Incomplete. The
applicant may resubmit as often as necessary until it is
complete.

. Fee. Any petition shall be accompanied by a fee as set from

time-to-time by the Town Board to defray the cost of review.
Costs incurred by the Town in obtalning iegal, planning,
engineering and other technical and professional advice in
connection with the review of the conditional use and
preparation of the conditions to be improved shall be
charged to the Pefitioner. Such fes shall not exceed the
limits established by Wisconsin Statutes Section

| 66.0404(4)d). R
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d. -Determination. ‘The Town Board shall make a declsion on
the application within a reasonable time after receipt of the
Plan Commission recommendations, provided further that
final action shall be taken within 45 days of receipt of a
complete application unless the time extended by the
Petitioner, Said decision shall be stated in wrifing and a copy
made a permanent part of the Town records. If approval is
not granted, the reasons therefor will be included In such
record, .

e. Limitations Upon Authority. The Town review and aclion
in the matter shall be subject to the limitations Imposed by
Wisconsin Statutes Section 66.0404(4), and such other Jaws
as may apply which may inciude 47 USCA §1455. In the
event the applicant believes the Town has exceeded its
authority In this regard, the applicant shall nofify the Town
Board in writing and the Town Board reserves the right to
reconsider the matter, fo ensure that applicable laws are
followed.

SECTION 3: SEVERABILITY.

The several sections of this ordinance are declared fo be severable. If any section or

portion thereof shall be declared by a court of competent jurisdiction to be tnvalid, unlawful or

unenforceable, such decision shall apply only to the specific section or portion thereof directly
specified In the decision, and shall not affect the validity of any other provisions, sections or
portions thereof of the ordinance. The remainder of the ordinance shall remain in full force and
effect. Any other ordinances whose terms are in conflict with the provisions of this ordinance
are hereby repealed as to those terme that conflict. .- '

SECTION 4: EFFECTIVE DATE.

This ordinance shall take effect immediately upon passage and posting or publication as
provided by Ia_w.
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Dated this | | day of Felo el , 2014,
TOWN OF DELAFIELD

- Paul L. Kanter, Town Chair

ATTEST: |
Mary Elster, Town Clerk
e o T
Published and/or posted this 18 "~ day of f,e?_bn,u—«r‘b! . 2014,

L:MyFilas\OrdinanceWireless Tetecommunloation MobYe Faclilles.Ord. TOD.08-06-13
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AMEND THE TEXT OF THE TOWN OF DELAFIELD ZONING CODE
TO REPEAL SECTION 17.05(5)(M) AND CREATE SECTION 17.06(6) OF
THE TOWN OF DELAFIELD ZONING CODE REGARDING WIRELESS

TELECOMMUNICATIONS MOBILE SERVICE FACILITIES (ZT-1773)

WHEREAS, after proper notice was given, a public hearing was held and the subject matter of
this ordinance was approved by the Delafield Town Board on November 12, 2013, and

WHEREAS, the matter was referred to and considered by the Waukesha County Park and
Planning Commisston, which recommended approval and reported that recommendation to the
Land Use, Parks and Environment Committee and the Waukesha County Board of Supervisors,
as required by Section 60.61, Wisconsin Statutes.

THE COUNTY BOARD OF SUPERVISORS OF THE COUNTY OF WAUKESHA ORDAINS
that the text of the Town of Delafield Zoning Code, adopted by the Town of Delafield on July
20, 1998, is hereby amended to repeal Section 17.05(5)(M) and create Section 17.06(6) of the
Town of Delafield Zoning Code regarding wireless telecommunications mobile service facilities,
morte specifically described in the “Staff Report and Recommendation” on file in the office of
the Waukesha County Department of Parks and Land Use and made a part of this Ordinance by
reference ZT-1773, is hereby approved.

BE IT FURTHER ORDAINED that the Waukesha County Clelk shall file a certified copy of
this Ordinance with the Town Clerk of Delafield.

BE IT FURTHER ORDAINED that this Ordinance shall be in full force and effect upon passage,
approval and publication.

BEIT FURTHER ORDAINED that all Ordinances inconsistent with or in contravention of the
provisions of this Ordinance are hereby repealed.
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